TASMANIAN OMBUDSMAN A

Freedom of | nformation Review under s.48 of the
Freedom of I nformation Act 1991 U

A WAKEFIELD ON BEHALF OF G WAKEFIELD AND THE CLARENCE CITY COUNCIL
Case Reference: 0901012

REASONS FOR DECISION

The FOI request

On 9 September 2008, Glenn Wakefield requestednrd@bon from the Clarence City Council (the
Council) under thé&reedom of Information Ad991(the FOI Act) in the following terms:

All matters relative to Council’'s notices concemibs7 Gellibrand Drive, Sandford.

The decision on therequest

On 9 October 2008 the Council released certainrimidion to Mr Wakefield, but claimed an
exemption under s 36 of the FOI Act for a repodvted to Council which was dealt with in a
closed meeting. The report (the enforcement rgpietailed Council’'s decision in respect of
possible demolition enforcement action. Furthexuhoents were released on 13 October 2008.

Mr A Wakefield applied under s 47 of the FOI Acty behalf of Mr G Wakefield, for an internal
review of the decision. In the application Mr A Weéfield listed a number of documents that should
have been released by the Council. This applicatias received by the Council on 3 November
2008. On 18 November 2008 the Council statedttieatisted documents were beyond the scope of
the FOI request but that it had reviewed Mr G Watd®s file in the ‘context’ of the original
request and the specific information sought in dpelication for internal review. Some further
documents were released and the initial decisiaelation to the enforcement report was affirmed
on the basis that theocal Government (Meeting Procedures) Regulatiod@5Zthe Regulations)
required all reports relating to a closed meetmbe kept confidential.

Thisreview

Mr A Wakefield applied to me on behalf of Mr G Wéikéd under s 48 of the FOI Act for a review
of the Council’s decision.

The review relates to the enforcement report ofliis is a 28-page document which was prepared
for the purpose of advising Council about possériercement action in respect of allegedly illegal
building work at 8 locations, one of which was th@perty referred to in Mr Wakefield's FOI
request. The report was submitted to a closedingeet the Council on 30 June 2008.



Relevant Legidation

Under r 15 (1) of the Regulations a council maysela council meeting to the public for a reason
specified in r 15 (2). R 15 (2) states that a imegedr part of a meeting may be closed to the publi
when any one or more of various listed mattersdareg or are to be discussed. The list includes, a
r15 (2) (h) -

"matters relating to actual or possible litigatidgaken by or involving the council ..."
Related to this, rr 9 (3) and (6) provide -

"(3) The general manager must withhold from the lipubny associated reports and
documents which, in the opinion of the general genarelate to any matter likely
to be referred to in regulation 15(2).

and

(6) Any report or document withheld under subregata(3) and considered at a closed
meeting is exempt information under the provisiohshe Freedom of Information
Act 1991."

R 34 (5) of the Regulations subsequently provitias 4

"The minutes and associated reports and documerdsing to matters discussed at a closed
meeting are exempt information under the provisiohshe Freedom of Information Act
1991."

A "closed meeting”, as defined in r 3, is "partatirof a meeting which is closed under regulation
15",

L egal Opinion from Solicitor-General

Not being able to find any power in thecal Government Act 1998 make regulations which are
inconsistent with the FOI Act, | sought an opinfoom the Solicitor-General on whether r 9 (6) and
34 (5) are valid | was advised that they are aondl that | am at liberty not to apply them.

The reason for the invalidity is fundamental. slhot legitimate for a regulation to be made whsch
"repugnant to any express enactment in for@&ty Interpretation Act 1931s 47 (1)), unless
express authority for such repugnancy has beemdiyeanother statute. An example of such
authority can be seen in thecal Government Adtself, at s 322 -

"The provisions of the Freedom of Information A@91 do not apply to any electoral
material."

There is no power in theocal Government Adb make regulations giving such authority. Indded
cannot find any State Act which gives the powemake regulations declaring information to be
exempt under the FOI Act. This is hardly surpgsibecause it is rare for an Act to give power to
exclude the operation of statute, and FOI is acgodéinvironment in which one would not expect
such power to be given.



Since | am satisfied that rr 9 (6) and 34 (5) asalid, | am determining the application for review
as if they did not exist.

| note in passing that the origin of r 9(6) and34{es in clauses 10(6) and 13(6) of Schedule 4 to
the Local Government Actwhich was repealed on 1 July 2005. It does ppear to have been
appreciated by the drafter of the Regulations tloatk the place of that Schedule that the
Regulations could not achieve all that the Scheldatedone.

Exemption provisions of the FOI Act

For completeness | note that s 36 of the FOI Adtictv was relied upon by the Council at first
instance, ceased to have effect from 1994.

As | see it, the only exemption under the Act whiglof potential relevance is s 27. This section
provides exemption for the internal working infoitioa of an agency.

The basic requirements of s 27 are as follows:

> that the relevant information consists of an opiniadvice or recommendation prepared
by an officer or a Minister;

> alternatively, that the information consists ofegard of consultations or deliberations
between officers and Ministers;

> that the opinion etc. was prepared, or that thesultations or deliberations occurred, in
the course of, or for the purpose of, deliberapvecesses included in the functions of
the agency or Minister, or the Government;

> that the disclosure of the information would betcany to the public interest; and
> that the information is not purely factual infornost

It is well-established that "deliberative process#ghe kind mentioned in the section represest pr
decisional thinking processes within the agencyt asoves towards the making of a decision or
towards embarking upon a course of action -ReéVaterford and Department of Treasury (No. 2)
(1985) 5 ALD 588. The enforcement report came imong as part of the deliberative processes
within the Council on whether enforcement actioawsti be taken, making s 27 directly relevant.

The report contains a mix of information, which dae classified into certain broad categories. It
contains information in relation to 7 propertiebeatthan 557 Gellibrand Drive, all of which falls
outside Mr Wakefield's FOI request, and which sHodt be released on this basis. Then, in so far
as it relates to Mr Wakefield's request, it corgammuch purely factual material, such as detail abou
legislative requirements and options, and the geriactual background, which is not exempt and to
which Mr Wakefield therefore has a right under afThe Act. Finally, it contains some passages
which contain recommendations for considerationthey Council, prepared by Council officers.
The tight issue raised by this application is wketlh would be "contrary to the public interesty, i
the terms of s 27 (1) (b) of the Act, for theseoramendations to be released.

It might be thought that it must be contrary to phblic interest to release such recommendations
because the Regulations authorise the holdingrtdinediscussions behind closed doors, and that to

3



then expose the reports which have been discussedublic gaze would undermine the
confidentiality so authorised.

However, as | have indicated, a considerable pathe report, in so far as it relates to 557
Gellibrand Drive, is not entitled to exemption anyacount. Why then should it be assumed that it
is contrary to the public interest for the recomnwsions in the report, which flow from that
information, to be released?

This directs attention to the nature of the recomuagons. Are they of such a character, or do they
include such information, that it would be contrémythe public interest for them to be published?

Or is there some wider public policy reason whyytlsbould not be released - for instance that
releasing them might distort, in some way which ldooe deleterious to the public interest, the

relationship between Councils and the officers wtivise them?

The recommendations at issue are totally unrembgkabThey put before Council bare
recommendations to enforce what are said to be bteaches of the law, and point out the obvious.
| see no reason for saying that it would be cowttar the public interest for these particular
recommendations, or for recommendations such & the be released, and it is my determination
that this should occur.

Submissions from Council

| sent a draft of this decision to the Council bytér dated 28 April 2009, to give the Council the
opportunity to make submissions. | had a few degdier written to all Councils in Tasmania,
informing them of the Solicitor-General's advice.

In replying to the earlier letter, the General Mg&aobserved -

"The Local Government Act 1993 further providesarms 338A that, unless authorised by
the Council, the disclosure of information from ti@&dosed Meeting" sectiofof a meeting

of Council or a Council committeddy either a Councillor or an employee of Councikis
breach of the Act. In these circumstances theeturpractice of non disclosure of "Closed
Meeting" information will be continued until sudme as the relevant provisions have been
amended, or the regulations are overturned."

The General Manager also said this, in his subonssn relation to the draft decision -

" ... (Dn this particular matter, given my obligahs under Section 338A of the Local
Government Act, 1993 the issue of the "releasedliah@ntation will need to be carried out
by your office."

| understand this latter sentence to mean thaGemeral Manager would expect me to release the
information concerned, since he would otherwiseirbéreach of s 338A. However, | have no
power to release information which is the subjéa determination by me under the FOI Act. This
is the responsibility of the agency which is thep@ndent to the application for review : s 48(7).

| observe that s 338A of tHeocal Government Aaloes not in fact impose any specific obligation
upon an employee of a Council in relation to infation from a closed meeting. Ss 338A(1) and
(2) cover such information, but they deal with callars. S 338A(3) deals with members - a term
defined in s 3. Only s 338A(4) deals with emplsyeand it relevantly says this -



"An employee of a council ... must not disclosermétion acquired as such an employee on
the condition that it be kept confidential.”

It is possible to conceive of circumstances in Wwhizese words might attach to information from a
closed meeting, but they would not ordinarily do $tor can they apply to the General Manager of
a Council in relation to the general run of infotraa which that officer puts before a closed

meeting.

| have seen no evidence that the information ateigs this case was acquired by the General
Manager or by any other Council employee on comwlithat it be kept confidential, and it would be
surprising if this was the case. The informati@msists of a report prepared for the purpose of
submission to Council, presumably by the Generahdgear, so that the Council could be informed
about various episodes of allegedly illegal buigpvmork, and determine what consequential action it
should take. It is inherently improbable that theormation in the report was provided to the
General Manager or to any other Council employeéhercondition that it be kept confidential, for
who could have had authority to impose such a ¢mmdiand why would one have been seen as
necessary?

| note that no such condition arises from the dpamaof r 15(9) of the Regulations.

| conclude on this reasoning that s 338A(4) of kil Act cannot legitimately be seen as providing
a form of exemption from release under the Acistand in the way of an obligation arising under s
48(7) of the Act.

Conclusion

The attached, annotated copy of the enforcemerdriregentifies the information in the report
which should not be released because it is outbieléerms of the request. As follows from these
reasons, the balance of the report should be eddagthe Council to Mr Wakefield, in fulfillment
of its obligations under s 48 (7) of the FOI Actwhich | have referred.

DATED: 21MaAy 2009

SIMON ALLSTON
OMBUDSMAN



