TASMANIAN OMBUDSMAN

Freedom of | nformation Review under s.48 of the
Freedom of Information Act1991 U

MR C DI FALCO AND KINGBOROUGH COUNCIL
Case Reference: 700-0803013

REASONS FOR DECISION

I ntroduction

The question in this review is whether the name aahdress of a person who makes a
representation to a planning authority under s %7of the Land Use Planning and
Approvals Actl993 (LUPAA) relating to an application for a pérohuring the period of
public consultation (the identifying informationy iexempt information within the
meaning of s 30 (the exemption for information etfifeg personal privacy) or s 33 (the
exemption for information obtained in confidencé)tloe Freedom of Information Act
1991 (the FOI Act). By s 3 of LUPAA ‘@lanning authority” means a council.

Background

The background to the review is as follows. On 18eJ2007 the Tasmanian Practical
Shooting Club (the Club) applied to Kingborough @at (the Council) for a planning
permit to use certain land for a shooting rangeas®ant to s 57 (3) of LUPAA the
Council advertised the application for a permi#o that any person can make
representation to the Council within fourteen (#&ys of the Public Notice’During the
public consultation period the Council receivedresentations from several persons, all
of which objected to the shooting range. By letlated 14 August 2007 the Council
advised the Club that the application for a sh@ptange was refused.

The FOI request

The applicant in this review is the Vice Presidehtthe Club. In January 2008 the
applicant wrote to th&.0.l. Officer Kingborough Council’(letter undated) requesting:

| would like the complete copies of the 21 represens in relation to Development
Application for Shooting Range at 1128c WoodbriBgad — File Ref: DA-2007-352.

| specifically request the addresses where theardents claim that the noise from the
range has interfered with their amenity.

| specifically request a copy of any official coaipt made to the Council prior to the
application being made, as well as any corresponddrom the Council to Tas Police.



| also request any noise checks that Mr Doole cotetlifrom these residences, so that
he could determine that there was an environmaniedance occurring.

| request all documentation on record in relatianthis range excluding the report to the
Planning Committee (which | already have).

| request the recording of the section of the Au@muncil meeting where this proposal
was discussed ”

Decision on the FOI regquest

Mr R D Palethorpe, Director Corporate Governancethgf Council made the initial
decision on the request. By letter dated 18 Jang@@f8 Mr Palethorpe provided the
applicant with“copies of representations received in relationthe application” and
said that the Council hatho record of lodging any complaint with Tasmanialiee
regarding the property, nor has Council conducteg acoustic testing on the property”

In relation to the identifying information Mr Pahetrpe informed the applicant:

“I have considered your request that you be prodigdth the names and addresses of
those who had submitted representations to the IDpweent Application. | have
determined that it is not appropriate to releasatthnformation and certain other
information contained in those representations that identify the objector(s). The
reason for withholding this information is that imy opinion the application has been
determined by Council some time ago, and avenuexpfmeal are no longer available to
the applicant. | do not see that the release of thimrmation will advance or clarify any
relevant matter”

The decision on the request was deficient in twpdrtant respects.

First, the decision did not claim that the identifyinformation was exempt information
by virtue of a provision of Part 3 of the FOI ABection 7 of the FOI Act provides:

“A person has a legally enforceable right to be yaded, in accordance with this Act,
with information contained in records in the posses of an agency or a Minister unless
the information is exempt informatibigmy emphasis)

Second, the decision did not advise the applicdnthe correct authority to which
application for review could be made. Mr Palethoppematurely advised the applicant
that he couldappeal to the Ombudsman in relation to (his) deteration”. Section 47
(1) of the FOI Act provides:

“(1) If a decision in respect of a request made to genay for information has been
made on behalf of an agency other than by the respke Minister or the principal
officer of the agency (not being a decision on\dew under this section), the applicant



may, within 28 days after notice of the decisiogiisen to the applicant in accordance
with section 22or 43, apply to the principal officer of the agency farreview of the
decision” (my emphasis)

For the purposes of the FOI Act the Mayor is thegpal officer of a Council (see the
definition of“principal officer” contained in s 5 (b) (iQf the FOI Act) and the authority
to which the applicant could apply for a reviewhdf Palethorpe’s decision. | note s 21
(c) of the FOI Act allows a person authorised lbgy Mayor to carry out a review.

Thefirst application for review

Presumably acting on Mr Palethorpe’s advice, thaliegnt applied to my office for a
review on 29 January 2008.

By virtue of s 48 (1) of the FOI Act, a person @ entitled to apply to the Ombudsman
for a review of a decision in relation to which 8 dpplies unless the person has first
made an application to the principal officer of thgency for an internal review and

either the person has been informed of the resutieoreview or 14 days have elapsed
since the application was made.

By letter dated 6 February 2008 | advised the appti to apply to the Council for an
internal review and that until he had done thatad no power to carry out a review.

Application for internal review

By letter dated 20 February 2008 the applicant evred Mr Palethorpe saying,

“l did request all the contents of the letters frahe objectors who claimed that they

were materially impacted by this range since itegms that at least one person has made
multiple representations. It can not be possibletf® number of people who claim to

live close to the range based on the aerial map.pvWéeeeded with the range due to its
isolation.

| therefore request the complete contents of thterke as well as the names and
addresses. If you cannot provide them to me, | dvbké to know why they are exempt
under the F.O.I. Act.

The Council treated the applicant’s letter as auest for“further information to that
supplied in (Mr Palethorpe’s) letter dated "iZanuary 2008” By letter dated 22
February 2008 Mr Palethorpe informed the applicant:

“Whilst the Freedom of Information Act has an olbjee of enabling members of the
public to obtain certain information, the Act doesntain limitations and enables an
authorised officer to exercise discretion in redatito the release of certain information.
Section 30 and section 33 of the Act providesfjaation for my decision, and relate to
personal privacy and information obtained in coefide. As | previously advised, you



have the right to request the Ombudsman to revigwdetisions in relation to the
excluded information.”

Power to carry out an external review

The applicant applied to my office for a review bh March 2008. This application was
accepted for the following reasons:

* | am satisfied that the applicant’'s letter to theu@cil dated 20 January 2008
constituted an application under s 47 of the FQifAcan internal review

* By virtue of s 48(1)(b)(ii) of the FOI Act a persas entitled to apply to the
Ombudsman for a review of a decision in relatiomtoch s 47 (1) applies if 14 days
have elapsed since the application was made.

External review process

The application for review falls within s 48 (2)) (bf the FOI Act, which provides that a
person who has applied for information in accoréamsth Part 2 may apply to the
Ombudsman for a review of a decision that the mfion requested is exempt
information.

The Ombudsman must necessarily carry out a revieth® basis of the material received
from the participants during the external reviewqgass. By letter dated 18 March 2008 |
invited the Councilto provide a submission to support the claim tiat identifying
information was exempt under s 30 or s 33 of thé A&€D.

Searle Australia Pty Ltd v PIAG1992) 108 ALR 163 at 169 is authority for the
proposition that an agency bears the onus of eslaid that information sought under
the FOI Act is exempt from release. Each case misietermined on its own facts.

In all applications for review the starting poistthat unless an agency establishes that
the information at issue (in this case the idemtdyinformation) is exempt from
production by virtue of a provision of Part 3 ofetlrOl Act, s 7 confers a legally
enforceable right for the applicant to be provigeth the information.

| have taken into account all of the material reediduring the external review process. |
will only repeat any of the material where thismecessary in order to understand these
reasons for decision.

Theinformation in dispute

The identifying information is the only informatiom dispute.



By letter dated 9 April 2008 the Counddrwarded to my office edited and unedited
versions of 20 representations made to the Coumaiklation to the application for a
permit.

| note that the applicant requested the Councivige“complete copies of the 21
representations’made in relation to the shooting range. The degisn the request said
that it enclosedcopies of representations received (by Kingboro@uncil) in relation
to the application. These documents are numbergd, Blthough I now notice that one
of these representatismas been duplication (sic), presumably when recebyefax and
later through the malilfrom which the identifying information had beegldted.

| must assume that the Couneédsprovided me with all the representations it receiwe
relation to the application for a planning perrotiged by the Club.

Application for planning per mit

It is not in dispute that the application for arpiang permit was lodged by the Club
pursuant to s 57 of LUPAA, which relevantly prowsde

57. Applications for discretionary permits

(1) This section applies to an application forexit in respect of a use or development
which, under the provisions of a planning schemspacial planning order —

(a) is of a kind specified as being a use or dgwekent which a planning authority has a
discretion to refuse or permit; or

(b) may not proceed as proposed by the applical@ssra planning authority waives,
relaxes or modifies a requirement of the schemarder, or otherwise in its discretion
consents to the use or development proceeding.

@) ...

(3) Unless the planning authority requires the aggoht to give notice, the authority must
give notice, as prescribed, of an application fqeamit.

(4) A notice referred to isubsection (3js, in addition to any other matters required to
be contained in it, to name a place where a copgh®fpplication, and of all plans and
other documents submitted with the applicationl, m&lopen to inspection by the public
at all reasonable hours during the period for whielpresentations may be made.

(4A) ...

(5) Any person may make representations relatingeécapplication during the
period of 14 days commencing on the date on wloticenof the application is
given undesubsection (3dr such further period not exceeding 14 days as th
planning authority may allow.



(5AA) ...

(5A) A person may, by notice in writing to a plammghauthority, withdraw a
representation made undsubsection (5at any time before the planning
authority grants or refuses to grant a permit undebsection (6)

(5B) If a person withdraws a representation unsieipsection (5A)hat person is
taken not to have made a representation usdésection (5)

6) ...
(6A) ...

(7) If a planning authority, on an application farpermit to which this section applies,
grants or refuses to grant the permit, it musthwit7 days of granting or refusing to
grant the permit, serve notice of its decision —

(a) on the applicant; and

(b) if representations have been made in relatothe application in accordance with
this section, on all persons who made representatio

©)...

8) ...
By s 3 of LUPAA a “representation” means:

“ “representatioty in relation to a draft planning scheme, a draft amdment of a
planning scheme or an application for a permit,lugies a written statement of facts or
reasons in support of or in opposition to the draftheme, draft amendment or
application”

So far as | have been able to find, there is ngtiinLUPAA or in regulations made
under LUPAA which prescribes the form in which aresentation must be made or the
information which must be included in a represeotatl see no reason why a valid
representation could not be made to a planningoaityranonymously.

Section 57A (2) of LUPAA provides that the applitdor a permit or any person who
has made a representation can notify the plannittgpaty that mediation is required.

Section 61 (5) of LUPAA provides that if a planniagthority grants a permit, any
person who has made a representation may appeastthge grant of the permit.

A person who has made a representation in relatican application for a permit must
also be notified by the planning authority in theemt that, the permit having been
granted, the planning authority later amends iteursd56. This leads to a right of appeal
against the amendment under s 61(3A).



Parallel rights are given to representors in refato the combined permit and planning
scheme amendment process under Division 2A of aftthe LUPA Act, but | do not
stay to discuss those here.

| cannot find any provision in the LUPA Act or eldeere that expressly imposes an
obligation on councils to provide (or allows themrefuse) access to representations.
However, regulation 9 of thieocal Government (Meeting Procedures) Regulat@d@5
provides that the general manager of a councib imake available to members of the
public free of charge a copy of the agenda of atimgeof the council or a council
committee (r 9 (1)) and copies of any associatpdrte and documents (r 9 (2)). Where
the council or committee is acting as a planninthaity and determining an application
for a permit, this should (or at the very leastteptially could) include copies of
representations made with respect to the appliczatibis also relevant that r 15(3) of the
Regulationsrequires that where a council or council commiiteacting as a planning
authority, it may only close the meeting if it s¢onsider any matter relating to actual or
possible legal action taken by, or involving, tteuecil. There is therefore the potential
for details in relation to a representation to perdy discussed in public.

The exemption provisionsreied on by the Council

The Council claims that the identifying informatiamexempt under s 30 or s 33 of the
FOI Act.

Section 30 (1) of the FOI Act provides:

“Information is exempt information if its discloguunder this Act would involve the
unreasonable disclosure of information relatinghie personal affairs of a person”

The test for whether information qualifies for exgran under s 30 (1) of the FOI Act is

in two parts. First, would disclosure of the infation at issue disclose information that
can be properly characterised as information comagrthe personal affairs of a person?
Secondly, if the information does relate to thespaal affairs of a person, would

disclosure of the information be unreasonable?

Section 33 (1) of the FOI Act provides that infotmoa is exempt information if its

disclosure under the FOI Act would divulge inforroatcommunicated in confidence by
or on behalf of a person or a government to an @gand the information would be
exempt information if it were generated by an agenar the disclosure of the
information would be contrary to the public intdrdsecause disclosure would be
reasonably likely to impair (i.e. damage) the &pilof an agency to obtain similar
information in the future.

| can quickly deal with the application of s 33tloé FOI Act.



Application of s 33 of the FOI Act

It is first necessary for the Council to establiiat the representations were
communicated in confidence. Whether information wasymunicated in confidence is
fact sensitive. The Council asserts, without exyitey the basis for the assertion, thidue"
representations were made with the reasonable denée that personal details (but not
the grounds for the representation) would be kepfidential”.

On examination the representations are not marketeang“confidential”, and the
individuals concerned did not ask the Council tefkéheir identities secret.

Even if | was satisfied that the representationsewesommunicated to the Council in
confidence (which I am not), the second requirenoérst 33 is that the disclosure of the
information would be contrary to the public intdrbecause either the information would
be exempt information if it were generated by arrmy or the disclosure of the
information would be reasonably likely to impairettability of an agency to obtain
similar information in the future.

The first limb of this second requirement cannoplhapn this situation, because the
information is not of a character that might beegated by a council. As for the second
limb, there is no evidence, and nor do | belie\a there could be, that the disclosure of
the identifying information might in future impathe Council’s ability to obtain the
name and address of any person making a representatthe Council under s 57 (5) of
LUPAA.

The real issue in this review concerns the apptinadf s 30 of the FOI Act.

The exemption under s 30 of the FOI Act

The purpose of the personal affairs exemption ialltmw the public interest in personal
privacy to be balanced against the public interaspeople having open access to
information held by government.

The term*personal affairs” is not defined in the FOI Act and the cases makkear that

it cannot be precisely or exhaustively defined.skveral cases it has been given its
ordinary dictionary meaning, that f§natters of private concern to an individualsee
Re Williams and Registrar of Federal Court of Aab&r (1985) 8 ALD 219 per
Beaumont J at 221-22%,oung v Wickg1986) 13 FCR 85 per Beaumont J at 89.) In
Commissioner of Police v District Court of New $oWales(Perrin's Case)1993) 31
NSWLR 606 a decision of the Court of Appeal KirbynBted at 625 that it has been
suggested that the ordinary dictionary meaning tghtoo narrow. He there held that,
“In its context, the words ‘personal affairs’ medme composite collection of activities
personal to the individual concernedl’have adopted this definition in considering the
meaning of the phrase in this case.



It is a question of fact to be decided in everyecas to whether information relates to the
personal affairs of a person. The prime questiorbdodetermined in this review is
whether in the context of s 57 (5) of LUPAA the raand address of a person making a
representation to a planning authority can propémy characterised as information
relating to theé'personal affairs” of a person.

The position of Kingborough Council

The reasons Mr Palethorpe gave the applicant flusirey access to the identifying
information (letters dated 18 January 2008 ande&t#dary 2008) were:

* The application has been determined by Council stome ago, and avenues for
appeal are no longer available to the applicant

» The release of the information will not advancelarify any relevant matter

* The representations were made with the reasonabididence that personal
details (but not the grounds for the representgtwould be kept confidential

 Council has already made a determination in relatito the development
application

* The time has already expired within which an appeah be lodged against
Council’'s determination

In response to my invitation to the Council to pdeva submission, by letter dated 9
April 2008 Mr Palethorpe advised:

“ Council does not wish to make any further subrmissn relation to this matter,
except to draw (my) attention to the circumstanmeteting to the matter in question:
0 Council refused the objection on a number of greauadd did not necessarily
rely upon representations to arrive at that positio
o The timeframe in which the applicant could appealu@xil's decision had
already expired prior to (the applicant’s) initiaéquest.”

Theposition of the applicant

In summary, the applicant seeks access to theifigagtinformation to assess the merits
of the representations objecting to the proposeatsig range. | note that because s 7 of
the FOI Act gives a person a legally enforcablétrig be provided with information, the
motivation or purpose for which a person wants itlfermation is not relevant to the
lodging of a request.

Preiminary deter mination

A preliminary determination on the identifying imfoation was made on 24 July 2008
and provided to the Council. An opportunity to makdmissions was provided to the
Council in relation to any matter raised in thelipngary reasons and to correct errors of
fact. Mr Palethorpe responded on behalf of the Cibuiny letter dated 5 August 2008.



Mr Palethorpe’s letter included three submissiohgtvare set out below-

Not being aware of the prior discussions betweerDMFalco and your office, and in
the absence of any direct reference to an intereakew, we had taken Mr Di Falco’s
subsequent correspondence as a request for clatidic of Council’s position, rather
than a request for an internal review. Our actiard$lect the provision of further
information, rather than being construed, as mayittferred in your preliminary
determination, as a decision to deny Mr Di Falce thpportunity to appeal to the
‘principal officer’ for a review. Any breach of trempeal mechanisms afforded by the
Act was unintended.

In considering the relevant legislation, you havede reference to the application of
both the Land Use Planning & Approvals Act 1993 RRA) and the Local
Government (Meeting Procedures) Regulations 200®%. fEpresentations made by
members of the public in relation to the proposededopment application were made
pursuant to LUPAA. It is our understanding that ladlging of an appeal to the
Appeal Tribunal pursuant to s 61, an applicant niay given access to the full
contents (including personal details) of represéntes received by a planning
authority in relation to an application, howeveiathwindow of opportunity’ must be
exercised within 14 days of the applicant beingisety of the decision of the
planning authority. Council refused the application 14" August 2007, and Mr Di
Falco lodged the Freedom of Information requestLaf January 2008. An appeal to
the LUPAA Appeal Tribunal was therefore not possdilthat time.

In relation to the Meeting Procedure Regulationdchimake available to the public
the agenda of meetings, together with any assatiegports and documents, the
preamble to your preliminary determination states:

“Where the council or committee is acting as a pliag authority and determining
an application for a permit, this should includepess of all representations made
with respect to the application.”

That is not the position, and whilst the Officersport in relation to an application
will make reference to any valid representationsereed, and will provide advice for
Council’'s consideration in that regard, the repretsions themselves do not form
part of the report or documentation available aatimeeting. The Officer’s report is
therefore available to the public and forms partlté agenda, but the representations
are not.

We have checked Council’s procedures regardingatralability of representations
at Council and Committee Meetings, with those lbé&oTasmanian councils, and find
that of those approached; the majority adopt a kinposition.

For completeness, | note Mr Palethorpe also raasedsue concerniritnow the request
can be complied with in relation to the competingpomse of the Personal Information
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Protection Act 2004 The answer to this lies in s 4 of tfRersonal Information
Protection Ac2004 (the PIPA Act), which states:

4. Relationship of Act to other laws

If a provision of this Act is inconsistent with @yision made by or under any other
Act —

(a) that other provision prevails; and

(b) the provision of this Act has no effect todleent of the inconsistency.

The operation of s 4 of the PIPA Act results inréhkeing nd‘competing purpose”and
the provisions contained in Part 2 of the FOI At to information) prevail.

| can also quickly deal with the first submissioada by Mr Palethorpe on behalf of the
Council. What went wrong in dealing with the requess the failure to give the
applicant a notice which complied with s 22 (2) tbe FOI Act. Relevantly, s 22
provides:

22. Reasons, &c., to be given

(2) If, in relation to a request for information wh&to an agency or a Minister, a decision
is made —

(a) that the applicant is not entitled to the infation in accordance with the request; or
(b) ...

© ...

the agency or Minister shall give the applicantttem notice of the decision.

(2) Notice given undesubsection (13hall —

(a) state the finding on any material questionaat freferring to the material on which
that finding was based, and the reasons for thesaetc and

(b) if the decision was made on behalf of an agenstate the name and designation of
the person who made the decision; and

(c) inform the applicant of —

() the applicant's right to apply for a review thie decision; and

(i) the authority to which the application for riew can be made; and

(iif) the time within which the application for rew must be made; and

(d) if the decision involves or relies upon considien of the public interest in the
application of a provision of this Act — state fheblic interest considerations on which
that decision was based.

3) ...
4 ...
In making a decision on a request a decision mageds to carefully consider each of

the matters set out in s 22 (2) to avoid the proBl¢hat arose in this matter and to assist
the external review process.
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| deal with the second and third of Mr Palethorpg®missions in the next section of
these reasons.

Consideration

On the material provided | am not satisfied thatnlame and address of a person making
a representation to a planning authority under €% 0f LUPAA is information relating

to the“personal affairs of a personin the sense required by s 30 of the FOI Act smas
be eligible for protection. My reasons are as oo

In University of Melbourne v Robins¢f993] 2 VR 177Eames J of the Supreme Court
of Victoria statedat p.187 [concerning s 33 (1) being the persorfairafexemption of
the Freedom of Information Act 198¥ic)]:

"The reference to the 'personal affairs of any parsuggests to me that a distinction has
been drawn by the legislature between those aspéas individual's life which might
be said to be of a private character and thosetne¢pato or arising from any position,
office or public activity with which the person apees his or her time."

Re Stewart and Department of Transp¢i©93) 1 QAR 227 is authority for the
proposition that the phrasgérsonal affairs” does not capture all of the affairs of an
individual, and is clearly distinct from a persoriasiness or employment affairs, or
other activities of a public kind. At paragraph241114 the Information Commissioner
stated that information which concerns a mattgyutdlic policy, public administration, or
public regulation does not become information comog the personal affairs of an
individual because that subject matter is causarggnal concern, anxiety or hardship to
an affected individual. The Information Commissioatp.256 (paragraph 76) said:

“76. When dealing with matters that fall into theeg area, | think it is legitimate to draw
on the privacy material discussed earlier, for atmnce. | think it is legitimate to resort
for a guiding principle to a variant, appropriat® the context, of the fallback test to
which the law frequently resorts in areas whichgtahtially call for the making of value
judgments reflecting current community standards, the reasonable person test. In my
opinion, an appropriate guiding principle when ditflt and marginal cases are
encountered in the grey area should be that theagdr'personal affairs of a person”
extends to the kinds of information concerning affairs of a person which a notional
reasonable bystander, applying the current commgustiandards of persons of ordinary
sensibilities, would regard as information the @isgnation of which the person (whose
affairs the information concerns) ought to be éaditto control, and hence, which should
be capable of being claimed to be exempt for mamgalisclosure under the FOI Act”

In Monks and Logan City Coundjunreported decision of the Queensland Information
Commissioner, Number L9/96, dated 16 November 1889)nformation Commissioner
decided that information consisting téompleted comment sheets distributed by a
consultant to the Council, to gauge community awinon the issue of whether the
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Council should introduce a development Control Planncerned thé&personal affairs”
of the individuals concerned. At paragraph 33-3lttiormation Commissioner said:

“...I consider (applying the test suggested in paegdr 76 of Re Stewart - see paragraph
30 above) that information as to the identity ¢ thdividuals who completed comment
sheets is information which a notional reasonabigstbnder, applying the current
community standards of persons of ordinary sensés| would regard as information
the dissemination of which those individuals oughte entitled to control. The choice of
whether or not to make a comment to a consultard preliminary proposal was, in my
view, sufficiently connected to the private aspettthe lives of the relevant individual
that disclosure of the matter in issue would diselinformation that is properly to be
characterised as information concerning their peraloaffairs...

As is probably evident from the foregoing discussioregard this as a difficult, if not
borderline, case, and had | been considering thee=of individuals who made written
submissions in relation to a draft DCP, as partlté statutory process prescribed in the
P & E Act, the outcome of the exercise of charasitey that matter (for the purposes of
applying s.44(1) of the FOI Act) may well have bé#ferent.”

| have already noted that r 9 of thecal Goverment (Meeting Procedures) Regulations
gives the public the right to inspect all documeantd reports which are to be considered
at a meeting of a council or council committee whigs acting as a planning authority,
and that such a meeting must be held in publicrdtten in very confined circumstances.
As a consequence, in my view, a person who makeprasentation in relation to an
application for a permit and who does not do songmmusly therefore assumes a risk,
which is out of their control once the representais submitted, that the contents of their
representation, including the name and addressngiwéll be disclosed to people
involved in the planning process.

This is as it should be.

The consideration by a planning authority of anliapfion for a discretionary permit in
respect of a use or development is a public proeesba person making a representation
engages in a public consultation process. Theagliyeobtain significant rights - to have
their views considered and evaluated, to be givatice of decisions taken, to require
mediation to be held, and to appeal against dewsiwade. In this setting they should in
my view be taken to have given up any entitlementdntrol the dissemination of any
name and address that they include in their reptagen, such that the name and address
should not in this setting be regarded as inforomatelating to their personal affairs.

This reasoning makes it irrelevant whether a plagrappeal did or did not arise in

relation to the development application to which thpresentations in this case related.
The facts of the instant case are irrelevant; & mmatter of looking at the character of s
57(5) representations generally within the legigéatscheme. For the reasons | have
given, | take the view that the identifying infortiwen in such representations is not
information relating to the personal affairs of tegresentor.
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It is also immaterial that some councils do notude copies of s 57(5) representations in
the agenda papers that are provided to membersnoéeding of a council or council
committee which is acting as a planning authorityit is sufficient that such
representations may be so included - as indeedt dodpe the case if they are to be given
due weight in the planning process. | note in p@ssalthough it is unnecessary to this
reasoning, the implication in Mr Palethorpe's letite5 August, by reference to what the
majority of Tasmanian councils do, that some cdsrid include representations in the
agenda papers.

Deter mination

| determine that the identifying information doest qualify for exemption under s 30 or
s 33 of the FOI Act. Kingborough Council should namwplement this decision in

accordance with s 48 (7) of the FOI Act, by pronglthe application with the identifying
information.

Dated: 25 August 2008

SIMON ALLSTON
OMBUDSMAN
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