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REASONS FOR DECISION

1 INTRODUCTION

On 26 March 2008, Mr D Jaskierniak (the accessiegnut) applied to this Office for a review
under s 48 of théreedom of Information Ac991 (the FOI Act) of a decision that information
requested from Forestry Tasmania (FT) is exemptimétion.

2. THE FOI REQUEST AND BACKGROUND INFORMATION

The access applicant is developing a collectiowater resource management tools as part of his
PhD research. The research requires statewidetalatkentify the most appropriate sites for
gauging stream flow by classifying catchments agiogy to hydrological processes.

In November 2006, the access applicant requestes$tfanventory data and location of pipe
culvert data from FT. FT agreed to provide theeascapplicant with the culvert dataset and
attempts were made by both parties to negotiatata Dicensing Agreement (DLA) to govern
the release of the data. The parties were unabémitee on the terms of the DLA. A further
unsuccessful attempt to gain access to the datanads by the access applicant in January 2007.
Issues in relation to the terms of the DLA werehledo be resolved and the access applicant
suspended his PhD.

On 16 December 2007 the access applicant madeuastetp FT under the FOI Act for the
following digital format datasets —

Culvert data

From the assets register database | would likeefguest information on each culvert’s diameter,
material, length and XY coordinates locating allveuts in the State Forests of Tasmania. This
may be provided in an Excel spreadsheet digitahfir

Photographic I nterpretation Type Dataset

I would like to request Photographic Interpretati¢Rl) Type data for all State Forests of
Tasmania with attributes that provide the followisygtial data: the predominant canopy trees;
stand height; crown density; stem-count class @adir of over-mature forest); condition of
forest class (relating to fires and other naturastdrbances); harvesting history; silvicultural
systems used: year and method of regenerationgdsige when age is known; relative stand age
when age is not known; plantation distribution; asegienerating stocking rates.

If the Concise Pl-code contains the attributesinatl above, | would like to request the Concise
Pl-code data layer to characterise the vegetation Tasmania’'s catchments from a forest
hydrological perspective. | would like the reqeestataset to have the same resolution as that of
Concise Pl-code data which is stored in a vectomitt with an average patch size of 10ha. |
would like the requested dataset to be in a vefcionat compatible with ArcGIS.



I would like to request documentation outlining #u#ributes and information relating to the
attributes contained in the Concise Pl-code. | ldaiso like to request documentation to help
me interpret the attributes of the requested data.

Longitudinal data and permanent plot data

I would like to request forest inventory field sdimgp plots data that have been collected to
measure the changes in forest diameter at breaghhand stand height over time. If the field

sampling procedure includes an assessment of theiegpand crown form class of each sample
site | would like to request this information asllwe am requesting the following datasets to be
provided in an Excel spreadsheet format with XYdioates for each sample plot —

« All Tasmanian State Forest longitudinal datasetat thave measured total basal area per
hectare.

« All Tasmanian State Forest longitudinal datasetat thave measured the dominant stand
height for sample plots.

» The treatment (harvesting regime and/or naturakutizance) that the above sample plots
have been exposed to.

* The age of the stand at each of the above samgpie (ifl this is known).
» The species and crown form class at each of theeabample plots.

» List of comments/attributes that may be attachedaoch requested sample plot. This may
include comments relating to a forest disturbandetthas affected the resulting
measurements or other attributes/comments of Htigre.

| am also requesting documentation that outlines field sampling methodology that has been
undertaken at each forest inventory field samptitaj location.

The request can be conveniently narrowed downeddlowing 5 categories —

Culvert data

Pl-type data

Pl-type data manual
Sample plot data
Sample plot data manual

arwnE

On 14 January 2008, Dr Hans Drielsma, the FOI @©ffitom FT, determined that the culvert
data could be released. In relation to the balafdbe request, Dr Drielsma stated that the data
and manuals are ‘valuable commercial IntellectualpBrty assets’ of FT and were therefore
exempt under s 32 (information relating to traderets and competitive disadvantage of agency)
of the FOI Act. He stated that the release of ifigrmation would expose FT to ‘competitive
disadvantage’ in the following ways —

» Forestry Tasmania would no longer be able to beérfefim providing the information as
either direct or in-kind contributions towards iexjuity and/or influence in collaborative
research programs or operational projects.

* Forestry Tasmania would have reduced opportunitpdoefit from the sale of products and
services derived from its own information.

» Commercial competitors would benefit, without céstin Forestry Tasmania’s investment in
the development and formulation of detailed tecimpcocedures.



Dr Drielsma referred to the decisionBnown v Forestry Tasmania (No P006] FCA 468 and
stated that some of the requested information whgest to a ‘rigorous discovery process’ in the
Federal Court and was ‘ultimately determined tocbefidential commercial information’. Dr
Drielsma further stated that the request for Petglata and sample plot data could also be
‘refused’ under s 20 of the FOI Act as it was nappropriately selective’ and would
‘substantially and unreasonably divert the resairceFT.

On 25 January 2008, the access applicant amendediginal FOI request to include the Pl-type
attribute —-mature height potentiaand the permanent sample plot data attribigge-index FT
accepted the access applicant’'s request as ansexteaf his original FOI request and the
exemption claimed by FT to his original request viidswise claimed with respect to his
amended request.

The access applicant applied for an internal revaéWr Drielsma’s decision under s 22 of the
FOI Act and stated —

...the information | have requested domet represent the sophisticated computer-based
modelling and growth projection systems that Fagesiasmania produce when calculating
timber yields. | am not requesting the Expandecil permanent plot data which contains a
comprehensive set of attributes representing thesfanventory’s timber yield calculations and
planning applications from a commercial point cdwi The data | have requested represents the
spatial description of forest vegetation and tenabchanges in the vegetation structure only.

In relation to FT's submission under s 20 of thd A, the access applicant stated —

The datasets | am requesting are all in digitalniat within Forestry Tasmania’'s database
management system. Forestry Tasmar&c] uses the PI-Type Decoder Library (PIDL) to
convert PI-Type code into any required condensemda One of the formats available through
PIDL is the Concise PI which contains predetermirsttibute [sic] of the original Pl-type.

Attributes are stored in the Concise Pl format timwa easy analysis and data extraction of PI-
type information. The permanent plot data is alsed regularly by Forestry Tasmania and for
research purposes would be contained with an easitgssible database management system.

The access applicant further stated that he hatle®t given an opportunity to consult FT with a
view to him being helped to make a request in enfrat would remove the ground for refusal,
as required by s 20 (4) of the FOI Act. He alsdest that it was consistent with the intention of s
19 (5) of the FOI Act that FT should have accomntedis preference for data to be supplied in
digital form. The culvert data was provided to Hueess applicant by way of printed data which
required him to manually insert the data into lemputer. The access applicant has stated that
this is time consuming and introduces the riskwhhan error.

Bob Gordon, Managing Director of FT, confirmed Dridlsma’s decision on 15 January 2008.
Mr Gordon stated that FT would continue to be wglito negotiate an agreement for the use of
the requested information provided that the agregmentained appropriate protection for FT'’s
commercial position.

Further attempts were made to negotiate a DLA wmithually suitable terms and this has been an
ongoing process. To date, the parties have not Sgecessful.

This Office requested FT to provide the informatmaimed to be exempt information so as it
could be inspected to determine whether exempboaoitdde properly claimed.



In a letter to this Office dated 14 April 2008, Drielsma stated that the information in dispute is
‘extremely voluminous and primarily held in digitedrmat’ on FT's computer systems. As an
alternative Dr Drielsma suggested that FT wouldlifate inspection of the information at FT's
premises. Attached to the letter was an affidthat was tendered to the court duriBgpwn v
Forestry Tasmaniaoutlining the basis on which FT argued that itsotece datasets are
commercially valuable and should be kept confidgnéind an Order made in that case by Justice
Marshall dated 15 September 2005.

The affidavit contains the following relevant infioation —

The geographic information system (GIS) is compstétware which allows information about
the location and attributes of spatial entities (Egest stands, roads, streams, administrative
boundaries, etc) to be encoded, stored, modifiedraanipulated, analysed, and published (eg in
the form of maps, reports, plans, etc). In simptens, GIS is often referred to as “computerised
mapping”. ...

... The spatial data within Forestry Tasmania’s GiStored in a range of formats: some of those
formats are accepted industry standards, some aoprietary formats developed by software

vendors for use within their own products, and sane customised formats developed and
maintained by Forestry Tasmania.

Notwithstanding the variety of formats in which tigladata is stored within Forestry Tasmania’'s
GIS, most of these are able to be copied and toamsfd into standard formats which are
routinely used within the GIS industry to transégrd exchange spatial data sets. Data stored
according to these standard formats could then dmdily interpreted by a competent technical
specialist using commercial GIS software packages.

Accordingly, the provision of Forestry Tasmanighatsal data to another party in digital format
would enable that party unrestricted opportunityimterpret, modify, publish, and analyse the
business information encoded within it.

Forestry Tasmania’s digital spatial data is comnielly valuable, in that —

@) firstly, even where the spatial data is a reggmetation of externally published information,
(eg a road or river line on a map), Forestry Tasnaalnas expended staff time, technical
skill, and specialised equipment in digitizing aswcoding that data into a computer-
readable format. To provide another party withefi@ccess to such data would save them
the cost of these processes;

(b) secondly, a significant number of Forestry Tasia's digital spatial datasets represent
the product of specialised skills and internal Imesis processes which are unique to
Forestry Tasmania and could not be easily duplidatethey could be duplicated at all,
by another party. As an example, Forestry Tasnisnioto-interpreted forest-type
mapping requires expensive aerial photography, leskilphoto-interpreters, spatial
rectification of photographic data, and digital emtng into GIS format. To provide
another party with free access to such data woalkksthem the cost of and difficulty
inherent in these processes; and

(© thirdly, as illustrated in the previous sub-pgraphs, Forestry Tasmania’s digital spatial
datasets also encapsulate significant intellectpedperty that would be immediately
available to any party to which such data was pded in digital format.

The Order by Justice Marshall included an ordet Biadiscover to the applicant party Pl-type
and other digital data in electronic form. Furthtbat the applicant party give an undertaking that
the data be loaded onto a designated new compudeused exclusively by the applicant party
for use in the proceedings before the court. deidflarshall further ordered that the data was to



be kept safe and wholly confidential and that npie® were to be made. The data was to be
returned at the conclusion of the proceedings.

| requested further submissions from FT in regaodbe release of the information in dispute in
relation to the following issues —

In what particular markets FT might sustain contpegidisadvantage.

Who the competitors are who might obtain an adygentver FT.

How FT uses, and intends to use, the informatiatispute to its own advantage.

In what ways FT might sustain disadvantage.

Whether FT has previously been able to benefit fppaviding the information requested.
Whether FT has previously sold products and sesviteen the requested information.

Whether any of the information requested is a tisstret within the terms of s 32 (a) (i)
of the FOI Act.

Dr Drielsma made further submissions by letter didté May 2008. In relation to the PI-type
data and sample plot data he stated —

Market: These datasets are valuable in the maf&etobtaining and/or leveraging external
research funds. Under a range of schemes, Auatrgiiovernment funding can be attracted for
research activities, subject to cash and/or in-kgmshtributions from the researcher and/or their
business partner(s). Under these schemes, relelatasets and scientific expertise contributed
by applicants can be acknowledged as ‘backgroundiPinput IP’ or ‘in-kind contribution’;
these can off-set requirements for cash contrilmstiand are taken into account in allocating
management responsibility for the research programd attributing ownership of the IP
generated by the research. Examples of these mischs (in which Forestry Tasmania is an
active participant) include Cooperative Researchni@es and Australian Research Council
Grants.

These data furthermore have direct value to FThim provision of direct saleable products and
consultancy services. These include the sale-tfg@& maps (NB: hard copy Pl maps are freely
available for purchase from FT). FT is increasyngkeeking to provide consultancy services to a
range of markets, including those seeking to deveifrastructure on State forest (e.g. water
developments). These data, particularly in thdtaligorm, are critical proprietary assets that
underpin our activities in these areas.

Thirdly, these datasets give FT real negotiatingaadage in the commercial market for supply of
wood products. They allow FT to use its superioowdedge of its forest resource when
negotiating stumpage prices, supply quantities, iifated conditions.

Competitors: Within the research funding markedrdstry Tasmania’s competitors include other
forest managers and other research providers. ByeTasmania is both a forest manager and a
research provider. Other forest managers are ieséed in ownership of the research IP outputs,
and in influencing the scope and direction of resbaprograms to be more relevant to their

particular management objectives, forest types, eemlonal areas; they include Gunns Ltd,

Norske Skog, Forest Enterprises of Australia, amda® Southern Plantations. Other research
providers are interested in securing funds for thawn researchers and research facilities,

influencing the direction of research towards thawademic interests, and ownership of the
research IP outputs; they include CSIRO, Utas, ather universities.



Competition also includes forest consultancy firwiso could take our datasets and provide
consultancy services in competition with us to own customers and a wide range of others
interested in developments on State forest.

In relation to the supply of wood products, FT ceteg with other forest owners and managers,
including Gunns Ltd, Norske Skog, Forest Entergrisk Australia, Great Southern Plantations
and many private landowners.

FT Usage: Within the above context, Forestry Tasmases its ownership and understanding of
its resource information datasets in the followingys —

il. to attract research interest in particular seafs that are of scientific interest to FT
and for which FT’s information provides unique rasg opportunities;

ii. To offer access to and use of the informatsran ‘in-kind contribution’ or ‘input IP’
to the project to supplement or offset the cashritmrtion that may otherwise be
required to become a partner in the project. Tailws FT to attract research
funding for projects for which FT would otherwisat be competitive;

iv. To offer expert interpretation and analysistioé information as an element of Ft's
active participation in the research, both as anfioof ‘in-kind contribution” and to
enhance the reliability of the way that the infotioa is used in the project.

V. To identify and assess commercial opportuniti@sforest products sales or new
commercial investment.

Vi. To support commercial negotiation with FT’s wumsers for wood and other forest
products from State forest.

vii. To support provision of consultancy servicascluding the development of
proprietary forest growth models.

Potential Disadvantage: ...

...FT would be unable to influence the specific fptinging, or scope of research projects that
used FT's datasets. This would diminish the difeehefits currently enjoyed from external
research, and would increase the requirement fort&Tdirectly fund research in its priority
programs.

FT would have to contribute higher proportions @fsk and other ‘in-kind contributions’ (eg
staff, facilities, equipment) towards collaborativesearch programs in order to maintain
equivalent management influence and ownership shratbe IP outputs of the research. FT
would also be less successful in applying for edleresearch funding for its own projects.

FT would be in a weaker position to negotiate consially advantageous terms and conditions
for the supply of forest products from State fotestimber processing companies. This would
result in having to accept lower stumpage prices,ttwrough having to absorb increased

operational costs, or through lower margins caudsd inability to optimise supply between

competing customers.

FT would be unable to use its investment in PI-Tiyapeping and inventory plot measurements to
ensure that we are the “consultants of choice” foojects that relate to proposed developments
on State forest or the modelling, analysis, andfanagement of equivalent forest on other
tenures.

Products and Services Sold: Forestry Tasmaniaicoaes to sell 1:25,000-scale “Forest PI-
Type” maps as a standard map product for publi@sal



In relation to the PI-type data manual and samfié gata manual, Dr Drielsma stated that the

two manuals are not separately marketable fromdttasets that each manual describes. He
stated that each manual augments the data thatuihtents and increases the commercial value
of the dataset when provided in conjunction withStubmissions were made by Dr Drielsma that

the manuals are trade secrets due to the follofeiciyprs —

Neither manual has been published in their entoetgide FT.
Both manuals are available in digital format bulyomithin FT.

When the manuals are provided to external bodiesir ttransfer is covered by
confidentiality agreements.

The manuals are commercially valuable to FT.

The information within the manuals represents yesHrexperience and technical
refinement of systems and procedures by FT.

The Pl-type data manual documents a dataset acdqures that are unique to FT.

Dr Drielsma documented the following recent exampliistrating where FT has previously
been able to benefit from providing the informatrequested —

Cooperative Research Centre for Forestry 2005-12T-s a major partner, both
participating in the research as well as providiagh and FT resource datasets. FT
can directly influence the project, own researclouiputs and have access to outcome
reports and training.

FWPRDC Project: “Climate change and Australia’sngdéion estate: risks and
management to mitigate impacts” 2006-08 — FT wasoléaborator and provided
permanent inventory plot data. FT was able toctlyeinfluence the scope of the
project and have access to the outcome reports.

ARC Linkage Grant LP0454287: “Cellular automata eloaf forest stands to predict
size-class distribution and survival” 2005-08 —iBR collaborator based on provision
of cash and the supply of permanent inventory giédé.

ARC Linkage Grant Proposal: “Monitoring and moduwdliforest dynamics using a
long-term data set from permanent plots” 2008-T-whl be a collaborator based on
provision of cash and permanent inventory plot dat& will be able to benefit from
being able to directly influence the project.

Negotiation of Gunns Supply Agreements, 2007 — Nagon of 10 year and 20 year
agreements for supply of State forest productsguakcurate resource information
derived from PI-type mapping and inventory datan&its to FT include increases in
stumpage prices and sustainable supply quantities.

Negotiation of Ta Ann Veneer Supply Contract, 2006\egotiation of 15-year
contract for supply of wood using accurate resourfmation derived from Pl-type
mapping and inventory data. Benefits to FT werefifmble stumpage prices and
sustainable supply quantities.



3. THE REQUESTED | NFORMATION

The requested information was viewed at the presmdd=T. An explanation was provided by
FT as to how the data is developed, where it isedt@nd what it contains. The PIl-Decoder
Library was viewed which is an inhouse softwaretaysthat FT has developed (referred to in
this review as theé”l-type data manual It is a manual in digital format which document
knowledge and procedures that are the basis femak FT tasks. It contains 198 characters with
each character representing a different charatitersgich as a eucalypt type. Concise Pl-type
data condenses the 198 characters to just 20 ¢bewacFENRIS was also viewed which is a
database unique to FT containing all the sampleddta. The manual used to interpret data in
FENRIS is the Field Procedures for Native Forestfa@ent Inventory Plots (referred to in this
review as thesample plot data manual This manual is also available in digital formeatd
shows how the data is measured.

4, SUBMISSIONSBY THE ACCESS APPLICANT

The access applicant’s submissions in supportsoéjpplication for review include the following:

» The data is requested so as to scientifically etalut with integrated catchment
management (ICM) principles to determine how curferestry practices may influence
forest hydrological systems. ICM is an approach theolves considering all other land
users when determining a sustainable forest managfgonactice.

* The aim of his PhD research is to ‘use the reqdedata to improve Tasmania’s capacity
to conduct and apply research that addresses thacisof native forest management on
forest water use’.

 Tasmania’s Regional Forest Agreement Review fourad Tasmania’s present Forest
Management System has no ICM framework to managstfavater use.

* Forest inventory data is required to ‘develop deoblon of water resource management
tools’ which will ‘facilitate research which aime overcome the main limitations raised
in the previous Tasmanian forest hydrological stadi

* ‘Tasmania has obligations under the National Watatiative (NWI) to develop a
hydrological model with similar objectives ... to ingpe the forest industry’s ability to
reduce risk to the future integrity of the watercess entittements and fulfil the
environmental objectives for river systems.’

* Itisin the public interest for the material to disclosed. ‘Spatial information has become
a fundamental enabler for coordinating and intéggathe management of natural
resources, as well as advancing forestry managemé&he forested catchment water
resource is a cross-tenure issue that can not Ioaged without forest inventory data
becoming publicly available. This is particulathe case in Tasmania considering FT has
not implemented any ICM framework to manageghblic’s forest estaté

* It is necessary that the requested data becomdglpudvailable for educational and
research purposes.

» The information in dispute has been provided t@otiersons for other research purposes
albeit under the terms of DLAs.



 The equivalent type of data is publicly available Victoria without concern for
competitive disadvantage.

* The expanded PI-type data has not been reque€isly. the spatial description of forest
vegetation and temporal changes in the vegetatrantsre has been requested.

* The objectives of FT under its governing legislatare to optimise theconomic returns
from its wood production activitieend thebenefits to the public and the State of the non-
wood values of fores{s 7Forestry Act 192

5. DETERMINATION

Section 32 of the FOI Act provides that —

Information is exempt information —
(a) ifitis —
(i) a trade secret of an agency; or

(i) in the case of an agency engaged in trade or cowene information
of a business, commercial or financial nature thetuld, if disclosed
under this Act, be likely to expose the agencyotopetitive disadvantage

| turn firstly to the issue of whether the PI-tyg@ta manual and sample plot data manual can be
considered to be tade secret. The relevant authorities as to the meanindrafie secretare
usefully collected irCannon v. Australian Quality Egg Farms Limitg@dueensland Information
Commissioner, S94/1993)Cannonexplains that the term should be given its ordimaeaning

in Australian law, which parallels that given irethmericanRestatement of the Law of Torts
1939, Vol 4, para 757, which sny formula, pattern or device or compilation ofarmation
which gives an advantage over competitors who doknow or use it The ordinary meaning
requires that the information be both secret, asebllor useable in trade or business. Beyond
that, factors which assist in determining whethtade secret exists are —

* the extent to which the information is known ouéside relevant business;

the measures which have been taken to guard thecyeaf the information;
» the potential advantage to competitors of obtaitiginformation;

» whether the information is of a technical chargaefiactor which is not a requirement but
which will make it more likely that a trade secesists; and

» the ease or difficulty with which the informationudd be properly acquired or duplicated
by others.

See alsdAnsell Rubber Co Pty Ltd v Allied Rubber Industig Ltd[1967] VR 37 andSearle
Australia Pty Ltd v. Public Interest Advocacy Cer{r992) 36 FCR 111.

The PIl-type data manual and the sample plot datauatdhave not been published outside FT.
Although extracts from both manuals have been gexito external parties, confidentiality
agreements have governed their release. The nsaareaused in FT’s trade or business in that
they enable FT staff to undertake their work whealithg with Pl-type and sample plot data.
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The manuals in their entirety are not known outti€T as FT staff have developed them in-
house. These factors assist in determining wheltleemanuals can be considered a trade secret.

A further consideration is whether the informatigives FT an advantage over competitors who
do not know or use it (as quoted above fromRlestatement of the Law of TQrt&T has stated
that it does not consider the two manuals to barségly marketable from the datasets that each
manual describes. FT considers that the manualsh@nt the data thereby increasing the
commercial value of the dataset when provided imjwtction with it. | am satisfied that the
manuals and the datasets in combination give Fadaantage in two areas of competition. One
area of advantage is in competition in the mar&estipply of wood products and the other is in
competition for the provision of consultancy seedc

In relation to competition in the market for supmf wood products, FT has stated that its
negotiating position was ‘significantly enhanced it/ stronger ability to analyse and model
alternative scenarios using accurate resourcenrd@don about State forest’ derived from the PI-
type and sample plot data, in the negotiation ef@unns Supply Agreements in 2007 and the Ta
Ann Veneer Supply Contract in 2006. FT has oudirthe benefits it obtained in those
negotiations due directly to its access to the.ddthave referred to this above when quoting
from Dr Drielsma’s letter dated 16 May 2008.

In relation to competition for the provision of cuitancy services, FT is able to provide
consultancy services to a range of businessesviedtah developments on State forest, and the
management of equivalent forest on other tenufesviews the development and expansion of
its commercial consultancy business as ‘a strat@gportunity to maintain and enhance in-house
expertise and technical services critical to thenaggment of Tasmania’s State Forest’. It is
‘actively working towards this aim, and view [itk¢y resource datasets, and the systems within
which they reside, as being important elementshef plan.” The consultancy services FT
provides include technical advice based on FT'seige, systems and datasets. FT has provided
relevant examples of opportunities currently betleyeloped on the basis of its datasets and
systems in a letter dated 6 August 2008 —

1. Forestry Tasmania is currently in discussionthvihe Irrigation Development Board to deliver
consultancy services to assist the developmenpkamhing of proposed damsites (many on State
forest) under the “SMART Farming Water Developmgmijject. This would involve the use of
forest type and inventory data to assess envirothand conservation values to be impacted by
each dam project at each proposed supply level.

2. Forestry Tasmania has this week signed a Mengomanof Understanding with Digital Mapping
Australia (Dimap) to undertake joint commercial ést/vegetation/carbon assessments based on
Dimap’s LIiDAR scanning technology and Forestry Tasia's forest mapping and modelling
expertise and data.

3. Forestry Tasmania is currently enrolled in thgriBgboard Accelerator program, (funded by
DED to develop/commercialise Tasmanian technicalowtations and services). Under this
program, Intellinc are assisting Forestry Tasmari@m develop its commercial consultancy
business.

| determine that sufficient indicia exist for s@fing the requirements of a trade secret and find
that the Pl-type data, Pl-type data manual, samioliedata and sample plot data manual, taken
together, can be classified as trade secrets afidTare therefore exempt under s 32 (a) (i) of the
FOI Act.
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As | have determined that the datasets in comlnatiith the manuals constitute trade secrets,
there is no need for me to consider whether an piemcan be claimed under s 32 (a) ii of the
FOI Act.

In relation to the access applicant’'s submissibm® not have the power under the FOI Act to
override an established exemption based on thefibémehe public. The access applicant’s
submissions in support of his application may beland worthy but are not matters that can be
taken into consideration when determining if FT pegperly claimed an exemption. In relation
to the submission that data is freely availableViatoria without concern for competitive
disadvantage, it is not for me to make a judgmentbether or not FT should concern itself with
the issue of competitive disadvantage; my task etermine whether or not the exemption can
be properly claimed by FT. Likewise in relationtbe objectives of FT’s governing legislation,
my task is not to rule on whether more emphasisilshibe placed on the benefits to the public
rather than the economic objective. | must insteeirmine whether or not FT have properly
claimed an exemption under the FOI Act.

| express my concern at the fact that FT did novigie the access applicant with the culvert data
in digital form. It is the case that he had ndtignder the FOI Act to receive the data in this
form, but it is surprising that he should have beeh to the inconvenience of only having a
printed copy, and therefore of having to manually §ne information into his own computer so
that he could work with it.

Finally, | make the comment that it is incumbentFdnto observe the requirements of s 20 (4) of
the FOI Act. FT failed to consult with the accegplicant with a view to assist him in refining
his request. No attempt was made to comply with slection.

6. CONCLUSION

For the reasons given, | find that the Pl-type d®liatype data manual, sample plot data and
sample plot data manual are exempt from disclosader the FOI Act to the access applicant.

SIMON ALLSTON
OMBUDSMAN

DATED: 11 AucusrT 2008.
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