NOTE: Certain personal details have been deleted
from this Decision, as published below.

TASMANIAN OMBUDSMAN

Freedom of Information Review under s.48 of the
Freedom of I nformation Act 1991

MR TONY HASSETT AND THE LAW SOCIETY OF TASMANIA
Case Reference: 700-0811070

FINAL REASONS FOR DECISION

Introduction

The applicant in this review, Mr Tony Hassett, f@mssome time been in dispute with
The Law Society of Tasmania (the Society). The tjoesn this review is whether
information the Society generated in the courseadstigating certain complaints Mr
Hassett made to the Society against five (5) lggaktitioners is exempt from
production pursuant to s 29 (the exemption for nmiation affecting legal
proceedings) of thereedom of Information Adt991 (the Act).

The review falls under s 48 (2) (b) of the Act, ahiprovides that a person who has
applied for information in accordance with Part Rtlee Act may apply to the
Ombudsman for a review of a decision that the mettion requested is exempt
information.

In carrying out such a review under the Act the @dgman is not concerned with the
merits of any dispute which might exist betweeragency and the access applicant.
The Ombudsman is solely concerned with whetherinf@mation is exempt from
production by virtue of a provision of Part 3 oktlct. If the information is not
exempt, s 7 of the Act gives a person a legallpeafable right to be provided with
the information, in accordance with the Act.

The request

The relevant request, dated 25 September 2008,bwesslly framed. Mr Hassett
sought access, under the Act, to tReJLL details pertaining tALL documents held
by (the Society) in relation tALL complaints” made him. Mr Hassett set out in 25
numbered paragraphs the “precise details” of thnmation which he was seeking.

Mr Hassett applied to the Society for a waiveredd pursuant to s 17 (1) (g) (iii) (the
applicant is impecunious) of the Act. He informdgb tSociety that he received a
disability pension and provided the Society with pension card nhumber. Mr Hassett
authorised the Society “to confirm (his) situatieith Centrelink”.



For completeness, | note that the request which Hssett lodged with his
application for review was different in some redpeto the request sent to the
Society. Nothing turns on this issue. The relevdodument is the request which the
Society acknowledged receiving.

How the Society dealt with the request

The Society acknowledged receipt of Mr Hassettgiest on 30 September 2008.

By letter dated 16 October 2008 Martyn Hagan, EtteeuDirector wrote to Mr
Hassett saying that “in some respects” the reqlidstot comply with s 13 (sufficient
details of the information required) of the Act ataffording (Mr Hassett) an
opportunity to consult with the Society with a viégv(him) being helped to make a
request in a form that does comply”. Mr Hagan dhiat the Society required “a
complete and accurate statement of (Mr Hassetttime, assets and liabilities with
supporting documents” in connection with the amilan to waive charges for the
information.

By letter dated 23 October 2008, Mr Hassett respdrid the Society saying that the
request complied with s 13 of the Act and thatitifermation required was all the
information the Society held concerning his compkilnformation deleted]

On my understanding, the Society does not reqghegpiyment of a charge and | do
not need to say anything further about the issue.

By s 16 of the Act the Society was required tofydiir Hassett of a decision on his
request not later than 30 days after the Societgived the request. It did not do so.

When the Society had not notified Mr Hassett okeision by 10 November 2008, he
applied for a review, as was his right under s B0of the Act, on the ground of a
deemed refusal by the principal officer of the 8bcto grant the request.

External review process

There was a serious delay in the Society givingtimeematerial required to carry out
this review.

| will therefore set out the external review pracessome detalil.

My office received Mr Hassett’s application for rew on 11 November 2008.

By letter dated 13 November 2008 | requested that $ociety give me the
information responsive to the terms of the reqbgs24 November 2008. | invited the

Society to make a submission if the information wlagmed to be exempt.

The Society did not respond to my letter.



By letter dated 25 November 2008 | requested thaeB8oto “urgently advise the
current position”.
By letter dated 26 November 2008 Mr Hagan stated:

“Your letter dated 13 November 2008 was sent tsdkieitor acting for the Society
in this matter. | will ask him to contact you a®sa@s possible.”

The Society’s solicitor did not contact me.

Rather, by letter dated 27 November 2008 Mr Hagatenated the Society’'s claim
made to Mr Hassett that the request did not comjitty s 13 of the Act. The Society
then for the first time claimed certain informatiarms exempt under s 29 and s 30
(the exemption for information affecting personalacy) of the Act.

By letter dated 11 December 2008, | informed thei&yp that | would consider

whether the request complied with s 13 of the Acagreliminary issue. | yet again
requested that the Society give me the informdtioeded to carry out the review by
19 December 2008, drawing the Society’s attentethe provisions of s 51 of the
Act (inspection of exempt documents by Ombudsman).

In relation to the application of s 13 of the Aechade the following observation:

“All that is required by s 13 (1) and (2) of thetXor a valid request for access to
information in the possession of an agency isithat

* be in writing, and
* contain sufficient details of the information recpad to enable a responsible
officer of the agency to identify the information.

Without expressing any final view it is difficult $ee how the request lodged by Mr
Hassett fails to comply with s 13 of the Act. lentitat the reasons advanced in the
Society’s letter to Hassett dated 16 October 20@8that certain categories of the
information requested “are too broad and non-spedid enable a responsible officer
to identify the information”. Re Timmins and NMLE86) 4 AAR 311 (D105) is
authority for the proposition that a request forcass should be construed in a broad
commonsense way and not by rules of constructiveloleed for the interpretation of
legal instruments. An access application does noikthe contents of documents in
guestion and often the best he or she can doigetttify a document by reference to
a genus or class...”

When the Society still did not respond to my cqooeglence, | personally telephoned
Mr Hagan on 12 February 2009 to request the infaondo carry out the review.

On 13 February 2009 | received a letter from Pagpgy8r, Lawyers, instructed by the
Society, stating that | coulérrange a suitable time ... to inspect the infornoati.

On 16 February 2009 | personally spoke with thee&gs solicitor.



The Society finally provided me with the informatito carry out the review in this
matter on 19 February 2009.

The information at issue

The Society’s solicitor described the informatiomyarded to my office as being:

“...the Society’s original files in the matters[offormation deleted]

He continued -

“... There are 2 folders for each file. The blue foldepresents those documents
which the Law Society submits are exempt from alsce. The other, larger files

consist of the remainder of the documents whichLthwe Society holds. The Society
has no difficulty if any or all of the documentstiose folders are disclosed to Mr
Hassett. Finally | enclose a copy of the relevavektigations Committee minutes”

By letter dated 2 April 2009 | requested that thexi€ty immediately release the
information to Mr Hassett which was not in disput&. Hassett informs me that he
received the information on 24 April 2009.

When writing to the Society on 2 April 2009, | retad the folders which contained

the information which the Society was willing tdaase. Mr Hassett subsequently
criticised me for doing so, saying that | shouldséhaopied or “logged/listed the

documents for the obvious purpose of resolving@ssible conflict should that later

occur”. | disagreed with this criticism.

Issues for determination

On my understanding, the Society no longer maistaimder s 13 of the Act, that it
could not identify the information responsive t@ ttequest. In any event, by letter
dated 3 April 2009 the Society assured me thatd Ibeen provided “with all the

documents (the Society) possessed in respect tfddsett”.

The Society has also not claimed that informatiothe blue folders is exempt under
s 30 of the Act. | assume that is because thenmdton relates to the professional or
business affairs of the individuals concerned.

| am satisfied that the only issue which remainsnfiy determination is whether the
information is exempt under s 29 of the Act.

Section 29 of the Act

Section 29 of the Act relevantly provides:

“(1) Information is exempt information if it is ctained in a record of such a nature
that the record would be privileged from productiariegal proceedings on the
ground of legal professional privilege.



(2) Subsection (1) does not apply in respectreicard solely because it was created
or received by an Australian legal practitioner.”

Legal professional privilege is a rule of substamtiaw which enables a person to
resist the giving of information or the productiohdocuments to a third party which
would reveal confidential communications between plerson and his or her lawyer
made for the dominant purpose of giving or obtariggal advice or the provision of
legal services, including representation in legadcpedings:Daniels Corporation
International Pty Ltd v Australian Competition ai@bnsumer Commissiof2002]
HCA 49, per Gleeson Gl al at para. 9Waterford v The Commonwealth of Australia
[1987] HCA 25 confirmed that legal professionalvpege extends to confidential
professional communications between government agenand their legal
representatives if made with the requisite purpose.

Once it is established that a legal practitioneadsng in a relevant legal context, a
confidential communication will attract privilegeen if it contains extraneous matter
so long as it was prepared for the dominant purpdsgiving or receiving legal
advice or the provision of legal services.

Section 29 does not itself provide for any publiterest test to override the
exemption, with the result that there is no rightinnformation under s 29 on the
ground that it is in the public interest.

In that regard | note the observationGmant v Downg1976) 135 CLR 674 at 685
that the rationale of legal professional privilegé&that it promotes the public interest
because it assists and enhances the administragiojustice by facilitating the
representation of clients by legal advisers, the lzeing a complex and complicated
discipline”.

The Society’s position

Whilst, the Society claims that all the informatignexempt under s 29 of the Act, it
has not provided me with any evidence to suppaitt¢rkaim.

In Case 700-0808048 dated 18 December 2008, aaophich is published on my
website, | relevantly observed:

“... the application of exemption provisions frequgntequires evidence... If
evidence necessary to make out a claim for exemiomot provided, there is no
prospect of me upholding that claim.”

| received 4 blue folders from the Society, marksdollows:

Hassett r¢information deleted]
Hassett r¢information deleted]
Hassett r¢information deleted]
Hassett r¢information deleted]
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| will consider the information contained in eadtthme folders, in turn.



Folder 1 - Hassett reflinformation deleted]

On inspection, there are documents in this foldarctw were not created for the
dominant purpose of a legal practitioner givingtloe Society receiving legal advice
about Mr Hassett's complaints. The documents retatee payment of costs to legal
practitioners employed by the Society (distingussheom the actual advice those
legal practitioners gave to the Society) or dedahwoutine matters concerning legal
services. Those documents cannot be the subjéegalf professional privilege under
s 29 of the Act.

Of more difficulty, there are communications in tledder between the Society and
Mr D J Gunson SC. The Society has not provided ntle any evidence that it sought
legal advice from Mr Gunson about Mr Hassett's ctaimps. The communications
reveal that Mr Gunson wrote to the Society as hemn tPresident of the Society and
later as a “Case Manager for review”. Legal pratesa privilege will only apply if
the legal practitioner received or created the camoation in that capacity for the
purpose of the client obtaining legal advice oralegervices. On the material before
me, | am not satisfied that Mr Gunson was acting #gal adviser to the Society. |
am not therefore satisfied that the communicataresexempt under s 29 of the Act.

| am, however, satisfied that the following comnuations were made for the
dominant purpose of a legal practitioner givingtloe Society receiving legal advice
about Mr Hassett’'s complaints, with the result tigty are in my view exempt from
production under s 29 of the Act:

Letter from the Society to Hand Ogilvie & Brehemgteld 17 May 2004
Letter from Hand Ogilvie & Breheny to the Societed 7 June 2004
Letter from the Society to Hand Ogilvie & Brehemsted 1 July 2004
Letter from Hand Ogilvie & Breheny to the Societed 23 August 2004
Letter from Hand Ogilvie & Breheny to the Sociested 23 April 2007
Letter from Terry McGuire Barrister to the Socieigted 27 May 2008
Email from Mr Hagan to Luke Rheinberger dated 295808
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For the reasons given in the first two paragrapigeuthis heading | am not satisfied
that the remaining documents in the folder are gtem

These documents consist of:

8. Letter from Gunson Williams to the Society datediay 2004

9. Tax Invoice from Hand Ogilvie & Breheny to the Satgidated 7 June 2004

10. Payment Advice from Hand Ogilvie & Breheny to thectety dated 7 June 2004

11.Tax Invoice from Hand Ogilvie & Breheny to the Satgidated 23 August 2004

12. Payment Advice from Hand Ogilvie & Breheny to tBeciety dated 23 August
2004

13. Letter from the Society to Gunson Williams dated®2#yust 2004

14.Handwritten response from Gunson Williams to thei&y dated 24 August 2004

15. Letter from the Society to Gunson Williams date@etober 2005

16. Letter from Gunson Williams to the Society dated\idvember 2005

17.Memorandum from the Society to David Gunson SCdidtMay 2006



18. Handwritten response from Mr Gunson to the Sodlated 4 May 2006

19. Memorandum from the Society to David Gunson SCdiag&March 2007
20. Letter from Gunson Williams to the Society datefi#il 2007

21.Letter from the Society to Hand Ogilvie & Breherateld 4 April 2007
22.Tax Invoice from Hand Ogilvie & Breheny to the Setgidated 24 April 2007
23.Letter from the Society to T J McGuire dated 18 &wber 2007

24.Email from Terry McGuire to Mr Hagan dated 12 M&08

25. Letter from Terry McGuire to the Society dated 2ayW2008

26. Account from Terry McGuire to the Society dated\2gy 2008.

Folder 2 - Hassett reflinformation deleted]

| am satisfied that the following communicationstims folder were made for the
dominant purpose of a legal practitioner givingloe Society receiving legal advice,
with the result that they are exempt from productionder s 29 of the Act:

27. Letter from the Society to Murdoch Clarke dat@dViay 2004

28. Letter from Murdoch Clarke to the Society da2édViay 2004

29. Letter from the Society to Murdoch Clarke dateditly 2004

30. Letter from Murdoch Clarke to the Society datediy 2004

31.Letter from the Society to Murdoch Clarke datedSEptember 2004
32. Letter from Murdoch Clarke to the Society datedSg&ptember 2004
33. Letter from the Society to C J Gunsen dated 7 Maf6

34. Letter from Chris Gunson to the Society dated 7d1&006

35. Letter from Chris Gunson to the Society dated 8d&006

36. Letter from the Society to Chris Gunsen dated 11il 2006
37.Memorandum from Chris Gunson to the Society dafedil 2006

38. Letter from the Society to Chris Gunsen dated 22006

39. Letter (and attachment) from Chris Gunson to theiedp dated 11 July 2006
40.Memorandum from the Society to Luke Rheinbergeedd2 July 2006
41. Letter from Chris Gunson to the Society dated 2% 2006

42.Email from Neil Readett to the Society dated 23 &ober 2006

43. Letter from the Society to T J McGuire dated 18 &eber 2007

44. Letter from Terry McGuire to the Society dated 2@W2008

45. Advice from Terry McGuire to the Society dated 2@ywr008

However, on the reasoning set out with respectolddf 1 | am not satisfied that the
following documents in the folder are exempt -

46. Letter from Gunson Williams to the Society datedvigy 2004
47.Tax Invoice from Murdoch Clarke to the Society da2® May 2004
48. Letter from the Society to Gunson Williams dated\eay 2004

49. Letter from Gunson Williams to the Society dated\eay 2004

50. Letter from the Society to Gunson Williams dated]2@e 2004
51.Memo from Mr Gunson to the Society dated 30 Jur@20

52.Email from Mr Hagan to Gunson Williams dated 5 Gein2004

53. Letter from the Society tpnformation deletedfated 5 October 2004
54. Letter from the Society to Gunson Williams date@etober 2005

55. Letter from Gunson Williams to the Society dated\idivember 2005



56. Letter from the Society to Gunson Williams datedJaruary 2006
57.Letter from Chris Gunson to the Society dated 21il/R006
58.Tax Invoice from Chris Gunson to the Society d&&d\pril 2006
59.Tax Invoice from Chris Gunson to the Society ddtédiuly 2006
60. Email from the Society to Luke Rheinberger dated@§ 2006
61. Letter from Mr Hassett to Mr Zeeman dated 15 Fetyr@@08

Folder 3 - Hassett relinformation deleted]

| am satisfied that the following communicationstims folder were made for the
dominant purpose of a legal practitioner givingloe Society receiving legal advice,
with the result that they are exempt from productionder s 29 of the Act:

62. Letter from the Society to Wallace Wilkinsori@ebster dated 17 May 2004
63. Letter from Wallace Wilkinson & Webster to the &g dated 26 May 2004
64. Letter from the Society to T J McGuire dated 18 &wber 2007

65. Letter and opinion from Terry McGuire to the Sogidated 27 May 2008

However, for the reasons given with respect to &l | am not satisfied that the
following documents in the folder are exempt -

66. Letter from Gunson Williams to the Society datedVi2y 2004
67.Tax Invoice from Wallace Wilkinson & Webster da@a May 2004
68. Account from Terry McGuire to the Society dated\2ay 2008

Folder 4 - Hassett relinformation deleted]

| am satisfied that the following communicationstims folder were made for the
dominant purpose of a legal practitioner givingloe Society receiving legal advice,
with the result that they are exempt from productionder s 29 of the Act:

69. Letter from the Society to T J McGuire dated 16eJ2608
70. Letter to the Society from Terry McGuire dated 20€) 2008
71.Email from G A Richardson to the Society dated 28eJ2008

However, for the reasons given with respect to &l | am not satisfied that the
following document is exempt -

72. Account from Terry McGuire to the Society da&€dJune 2008
Conclusion

| determine for the preceding reasons that Mr Hasseentitled to the information
contained in:

* Folder 1 — Documents 8-26
* Folder 2 — Documents 46-61
e Folder 3 — Documents 66-68
* Folder 4 — Document 72



The Society should now implement this decision dnoadance with s 48 (7) of the
Act, by providing Mr Hassett with a copy of theanmation.

This case brings no credit on the Society. Asdiganisation which represents the
legal profession in this State, one might have Hdapat it would act more diligently
in its application of legislation that is centrad the delivery of good public
administration. | note that the Society failedn@ke a decision on Mr Hassett's
request in time, giving rise to a deemed refusat subsequently failed to
expeditiously provide me with the information negde carry out the review. Only
at the time of delivering that information to mel dli identify that it was willing for a
large part of the information to go to Mr Hassefiven then, it was necessary for me
to prompt the Society into providing that particulaformation to Mr Hassett, when it
could plainly have volunteered that informatiorhim a long time before. Finally, it
turns out on analysis of the information that i teat a good deal of it, such as
correspondence about costs, is unarguably not edJsr legal professional privilege.

In my view, Mr Hassett is justifiably aggrieved by manner in which the Society
has handled his request.

DATED: 28MAY 2009

SIMON ALLSTON
OMBUDSMAN



